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EXECUTIVE SUMMARY
File D No. 2010107

On February 1, 2010The Columbus Dispatchreported that the Ohio Department of
Transportation (“ODOT”) was going to pay $1 milliapiece to two unsuccessful bidders for the
contract to design the new 1-90 Inner Belt Bridg&fter obtaining documentation from ODOT
and conducting research, the Ohio Inspector Gerdddiice (“OIG”) initiated its investigation

on March 16, 2010. Based on our investigationhaee serious concerns about ODOT’s plans
to award $1 million stipends to unsuccessful biddgdDOT intends to pay the stipends without
documentation of the bidders’ actual costs and mesg® or any evidence that the bidders’
designs are worth $1 million or will even be usefulVe are unable to find wrongdoing on
ODOT'’s part because it has not yet awarded or theacstipends. However, because we believe
that the payment of the $1 million stipends wowdstitute an unjustified expenditure of public

funds, we have made three recommendations on ho@T0dan rectify the situation.



TABLE OF CONTENTS

l. BASIS FOR INVESTIGATION ......ouiiiiiiiiiiiiimmeeieii e 1

Il. ACTIONS TAKEN IN FURTHERANCE OF INVESTIGATION.......ccccoiiiiiiiiii,

I, DISCUSSION ....ooiiiiiiiiiiiiiiiieieetee ettt ee et eeeesseaeese e aessse e s rereaeeeteseeeeeeeeeeeeeeeeeees

Allegation: ODOT’s award of one million dollar s&pds to unsuccessful bidders
on the Inner Belt Bridge project constitutes aumesof public funds...........ccccceeeeiiienen,

V. CONCLUSION ...ttt et e e e e e e e e e et st eeeaasnnsesneeeeaeeaaeaanns 6

V. RECOMMENDATIONS ...ttt e e e e e e e s s s s eeeeae s e nnneees 7
EXHIBITS

A Summary of 1-90 Inner Belt Bridge Project

B ODOT'’s August 24, 2009 “Cleveland Innerbelt DesBuild Contract” Memorandum

C Ohio Revised Code § 5517.011

D List of ODOT Design-Build Projects

E ODOT Inner Belt Bridge Project Power Point Présgon

F ODOT'’s “Design Build Selection Criteria”

G Ohio Revised Code Chapter 5526

H 23 C.F.R. Part 636 (“Design-Build Contracting”)



l. BASISFOR INVESTIGATION

On February 1, 20107The Columbus Dispatchreported that the Ohio Department of
Transportation (“ODOT”) was going to pay $1 milliapiece to two unsuccessful bidders for the
contract to design the new 1-90 Inner Belt Bridg&fter obtaining documentation from ODOT
and conducting research, the Ohio Inspector Gerdbdiice (“OIG”) initiated an investigation
on March 16, 2010.

. ACTIONSTAKEN IN FURTHERANCE OF INVESTIGATION
We interviewed ODOT employees. We also reviewenhenous documents pertaining to the
“design-build” concept and the Inner Belt Bridg®jpect, as well as the statutes and regulations

for Ohio and other states and federal regulations.

1. DISCUSSION

Background

The Inner Belt Bridge project will involve the canstion of a new westbound bridge to carry
Interstate 90 traffic in the Cleveland, Ohio ar€khe construction of the new bridge, which is
expected to begin in 2011 and conclude in 2014, alliéviate congestion that resulted when
ODOT restricted traffic on the existing bridge ict@ber 2008 due to structural stress and strain.
Of the $450 million allocated for the project, $8%llion will be American Recovery and
Reinvestment Act ("“ARRA”) funds. (Exhibit A.)

ODOT decided to utilize the “design-build” concépt the Inner Belt Bridge project. Design-
build is a process that combines the design andteariion phases of a project into a single
contract. The designer and contractor functioradeam, expediting delivery. (Exhibit B.)
According to ODOT, the design-build process isipatarly useful on large or complex projects
because it reduces the project’s duration, inceegsality, and minimizes costs in the long run.
(Exhibit B.) ODOT’s general authority to use thesdn-build process is set forth in Ohio
Revised Code § 5517.011. (Exhibit C.) ODOT haslute design-build concept on numerous
projects since 1998; however, none of the pastgddsuild projects have reached the scope,

magnitude, or cost of the Inner Belt Bridge praje(Exhibit D.) The Inner Belt Bridge project
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is the first project in which ODOT is utilizing ale-based selection process, in which both cost

and technical proposals are considered.

In implementing the design-build concept on thesinBelt Bridge project, ODOT intends to pay
a $1 million stipend to both of the unsuccessfdders, provided that they obtain a minimum of
70 out of 100 points during ODOT's scoring of thibmitted technical proposals(See Exhibit
F.) ODOT has never awarded stipends on any otéesig-build project. Yet, according to
ODOQOT, the $1 million stipends will: 1) increase quetition among bidders, resulting in better
design proposals; 2) compensate the bidders foresomthe time and effort expended in
preparing their design proposals; 3) increase aatipa and communication between the design
and contracting components of the design-build temmd 4) enable ODOT to purchase quality
design ideas that would otherwise be proprietafgrimation and use them for the Inner Belt
Bridge construction, as well as other projectshia future. ODOT further stated that the
stipends will enable each design-build team to stigate problems at an earlier stage in the
development process. This, in turn, will lowekrfsr both the design-build team and ODOT,
resulting in projected savings of $5.2 million (mojected net savings of $3.2 million after the
stipends are awarded) on the project. Becausgltimillion stipends are less than one-fourth of
one percent of the total project costs, and wikgddly result in net savings of $3.2 million,
ODOT claimed that the stipends are both cost-affeend efficient. (Exhibits B and E.)

On or about March 23, 2010, ODOT selected the thesegn-build teams that would compete
for the Inner Belt Bridge project. The teams welp’Lane/Brayman, a Joint Venture, LLC,”
consisting of design firm FIGG Engineering Grouml{@dhassee, Florida), Lane Construction
Company (Cheshire, Connecticut) and Brayman Coctstru Corp. (Saxonburg, Pennsylvania);
2) “Trumbull-Great Lakes-Ruhlin, a Joint Venturel @,” consisting of design firm Parsons

Transportation Group (Pasadena, California), TrdimBarp. (Pittsburgh, Pennsylvania), Great

! This value-based selection process was authobigéde Ohio General Assembly in 2009.

2 ODOT advertised for Requests for QualificatiomsFebruary 2, 2010 and set a March 2, 2010 deatbinthe
submission of quotes. The selection of the thresighh-build teams on ODOT’s “short list” was annceth on
March 23, 2010. ODOT will require the teams torsitliechnical and price proposals by August 5, 2@IMHounce
the technical scores and open the price proposaeptember 9, 2010, and award the contract byeSdgmr 17,
2010. (Exhibit E.)
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Lakes Construction Company (Hinckley, Ohio), anel Ruhlin Company (Sharon Center, Ohio);
and 3) “Walsh Construction,” consisting of designimf HNTB (Kansas City, Missouri) and

Walsh Construction (Chicago, lllinois).

Because of its decision to award the stipends ¢outsuccessful bidders through consultant
agreements, ODOT determined that it must obtainpther approval of Ohio’s Controlling
Board. (Exhibit B.) ODOT plans to appear befdre Controlling Board in May of 2010.

Allegation: ODOT’s award of one million dollar gtends to unsuccessful bidders on the

Inner Belt Bridge project constitutes a misuse aflgic funds.

During the investigation, ODOT stated that it woulot be using ARRA funds to pay for the

stipends, but would instead draw from non-ARRA fatiéunds. Nevertheless, we must still
determine whether the payment of the $1 milliopestds constitutes a misuse of public funds,

and if not, whether it is still an imprudent usepoblic funds.

While Ohio Revised Code § 5517.011 gives ODOT tlitbaity to use the design-build process
for highway and bridge projects, it does not etijicgrant the authority to pay stipends.
ODOT argues that five other states (Florida, Utdimnesota, Washington, and Virginia) pay
stipends on design-build projects. (Exhibits B &ad However, four of the five states (Florida,
Utah, Minnesota, and Washington) have statutesdonirastrative code rules that grant them
clear authority to pay stipends. ODOT believed thaan pay the stipends because the statute
does not expressly prohibit it from doing so; hoemvhere is no legal foundation for this belief.
While the absence of clear statutory or rule autyhdo pay the stipends is not necessarily

dispositive, we believe that it highlights the néedlosely scrutinize ODOT's actions.

¥ ODOT cited Ohio Revised Code Chapter 5526 (wigisles ODOT general authority to enter into proif@sal
services contracts with qualified firms) to supptre proposition that it can purchase the desigtediectual
property of the unsuccessful bidders via stipehdwever, the statutory provisions in Chapter 55k@nafor the
ranking of a minimum of three firms that are thesingualified to perform a professional service #mel selection
of the firm that receives the highest ranking; nohthe lower-ranked firms are considered or selgor a contract
unless ODOT is unable to successfully negotiath thie most qualified firm. (See Exhibit G.) Natbiin Chapter
5526 authorizes the payment of stipends to unsefiddsidders after the highest-ranked design-bfiitd has been
selected.



Although ODOT has never awarded stipends on angrathsign-build project, it contends that
paying stipends is necessary because firms willaxpend the resources, time and effort to
design plans for such a mammoth project unless OB@&es to “share the risk” and reimburse
them for a portion of their costs. In supportlastcontention, ODOT cited 23 C.F.R. § 636.113,
which recommends that stipends be used on largerdegrojects “where there is substantial
opportunity for innovation and the cost of submitia proposal is significant” in order to
encourage competition, compensate unsuccessfudisiddr a portion of their costs, and ensure
that smaller companies are not placed at a corygetiisadvantagé. (Exhibit H.) However,
ODOT failed to present any concrete data or evidesmowing that design-build teams will shy
away from competing for the $450 million projectthiut a stipend. Indeed, ODOT officials
could not cite a single example of a past projeat suffered because a stipend was not offered.
Given the economic climate in the nation and tregeSof Ohio, we believe that firms should be
expected to assume both the risk and potential rcewé bidding on the Inner Belt Bridge
project.

Even assuming for the sake of argument that ODOS legitimate grounds for awarding
stipends to unsuccessful bidders on this projecs, unclear why ODOT has to award th&h
million apiece. By its own admission, ODOT did not engagany in-depth analysis prior to
selecting the $1 million amount. The decision &y 1 million (as opposed to a lesser amount)
was based solely upon the calculation of percesta@®OT determined that each $1 million
stipend amounted to “less than one-fourth of onecgrd” of the total construction costs.
(Exhibit B.) ODOT further claimed that the stipendould have been much higher had it
followed the recommendations of the Federal Highwdsninistration (“FHWA”), stating:

FHWA recommends that the stipend amount be oné thione half of the cost of
anticipated proposal development. . . The currenistuction cost estimate for
the Cleveland Innerbelt project is $450 millionotdl design costs for this project
are estimated to be between 3 and 6 percent afahstruction cost; or $13.5 to
$27 million.

* Jronically, the three design-build teams selededthe “short list” included some of the biggesid most
influential design and construction firms in theuntry. This suggests that the promised stipendsndi benefit
smaller companies during the bidding process asddd.
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Approximately 30 percent of the total design waok the project will have been
completed prior to the ODOT’s Request for Proposdtsis expected that each
short-listed Design Build Team will need to incredkis design development by
at least 35 percent in order to develop their TeairiProposal and to determine
reasonably accurate quantities for their Price &ap This development is
estimated to cost between $4.7 million and $9.5ionil (35 percent of the

anticipated design costs).

Following FHWA'’s recommendation, a stipend of $o64.8 million (one-third
of $4.7 million to one-half of 9.5 million) couldasily be justified for the
Cleveland Innerbelt project.

(Exhibit B.)

However, there is no indication that FHWA'’s reconmah&tions are binding upon ODOT, or that
ODOT cannot deviate from such recommendations. CRBR. 8§ 636.112 provides that the
decision of whether unsuccessful bidders receiyestis should be left up to each state, and
“should be based on [an] analysis of the estimgissposal development costs and the
anticipated degree of competition during the prement period.” (Exhibit H.) 23 C.F.R. §
636.113 further states that stipends on large gi®jeompensate unsuccessful bidders for “a
portion of their costsusually one-third to one-half of the estimated proposakttgoment cost)”
[Emphasis added]. (Exhibit H.) Since ODOT is digaot required to pay stipends, it is logical
to conclude that ODOT is not required to abide by acommended amounts set forth in
Section 636.113. During our investigation, ODOhaeded that it did not make any effort to
determine whether a lesser amount would achievesange or similar results as a $1 million
stipend. Because it did not do so, ODOT cannowiomingly argue that the payment of $1

million stipends to unsuccessful bidders is neagsea even advisable.

Further, ODOT stated that it would not seek anyudeentation of the unsuccessful bidders’
actual costs and expenses, noting that this wastaontlard practice for the other states that paid
stipends. Thus, as ODOT conceded, a theoretidaebiwho only incurred $500,000 in costs
and another bidder who incurred $3 million in costauld both receive the $1 million stipend.
The first bidder would not have to present any io&s, purchase orders, or other documents in
order to receive the stipend; it would receive $llion even if it was twice the amount of its
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actual costs and expenses. It is ODOT's positiaih & bidder’'s costs will never be less than $1
million, and may even be as high as $9.5 milliddowever, these figures are orggtimates.
Given the uncertainty surrounding these projectianis difficult to see why ODOT would not
seek documentation of actual costs and expenses faripaying the $1 million stipends—
especially when one of the stated purposes oftibergls is to reimburse bidders for a portion of

their costs.

Finally, ODOT admitted that it does not have angcedures for evaluating the value or utility
of the unsuccessful bidders’ designs. ODOT alsweded that the designs of the unsuccessful
bidders couldduplicatethat of the selected design-build team, and tleusfBittle value. As for
ODOT'’s statement that the designs of the unsuaglebifders can be used on future projects,
we believe that this claim is speculative. ODOdidated that, in the future, a second bridge
parallel to the Inner Belt Bridge will be built torther relieve traffic and congestion. However,
absent evidence that this second bridge will belaino the Inner Belt Bridge (which dwarfs
any of ODOT’s past projects in both cost and comiplg it is unclear whether the designs will

be useful on the new bridge project.

Based upon the foregoing, we believe that the paymiethe stipends under these circumstances
would constitute an unjustified expenditure of puldinds. However, because ODOT has not
yet awarded or paid the stipends, it has not ertjagenisuse of public funds or other unlawful

activity.

Accordingly, wefind that no wrongful act or omission has occurred at thistime.

IV. CONCLUSION

We have serious concerns about the payment oflthmilion stipends to unsuccessful bidders
on the Inner Belt Bridge project. The mere faett thbach stipend is “one fourth of one percent”
of the total construction costs for the Inner BRttdge project, and that ODOT could have

awarded a much larger amount, does not mean thatibend payments are appropriate. If the
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payment of the stipends is wasteful, ODOT'’s reaspthat “the amount could have been larger”
is not persuasive. ODOT has essentially decideaward $1 million stipends to unsuccessful
bidders without any documentation of the biddertual costs and expenses, or any indication
that their designs will be worth $1 million or wibe useful during the Inner Belt Bridge
construction, or even on future projects. Whike @an find no wrongdoing at this juncture, we
believe that the payment of the stipends undetethe@sumstances would constitute a misuse of

public funds.

V. RECOMMENDATIONS

Based upon the results of this investigation, wé&erihe following recommendations and ask
that ODOT respond to this Office within the nexttgi(60) days with a plan stating how these

recommendations will be implemented:

1. Assuming that ODOT wants to pay stipends onréutlesign-build projects, it
should seek explicit statutory authority to pay #tipends or, at minimum, draft
and implement criteria and procedures for detemmginvhen stipends will be used

and the amount of such stipends.

2. ODOT should not pay any stipends until it hastfia) obtained expense forms or
other documentation of the unsuccessful biddersiadacosts and expenses; and
b) evaluated the utility and economic value of bdders’ designs and verified
that they can be used on the Inner Belt Bridgegetajr on future projects.

3. ODOT should ensure that the stipends, if paidnot exceed the bidders’ actual

costs and expenses and the value of the designs.



